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PART  I 

COURSE  OUTLINE 


The  course  in  Medical  Jurisprudence  is  primarily  a  seminar  course, 
but  the  initial  two  or  three  meetings  of  the  class  may  run  close  to 
lecture  form.  This  is  in  order  to  deal  with  the  basic  issues  of  medical 
negligence  and  malpractice,  and  consent.  It  also  permits  class  members 
time  to  review  the  scope  of  the  available  materials,  to  decide  upon  topics 
of  their  papers  for  course  evaluation  (a  written  3  hour  paper  is 
exceptionally  available  as  an  alternative  means  of  evaluation),  and  to 
decide  upon  offering  a  seminar  presentation.  A  seminar  may  be  based 
upon  a  term  paper,  and  may  be  given  at  an  early  stage  in  its  preparation, 
to  advance  preliminary  materials  and  ideas  for  class  assessment  with  a  view 
to  developing  the  study,  or  at  a  later  stage,  when  conclusions  and  final 
hypotheses  may  be  proposed  and  defended. 

Students  are  advised  to  pay  careful  initial  attention  to  the  lists 
of  recent  articles  which  follow.  They  indicate  significant  topics 
addressed  in  the  literature,  and  the  dimensions  of  the  area  of  medical 
jurisprudence,  disclosing  well-trodden  paths  still  worthy  of  pursuit, 
new  matters  coming  to  attention,  and  points  of  interest  available  to  be 
pursued  further.  The  whole  list  should  be  read  soon  after  acquisition. 

It  is  divided  into  general  areas,  but  is  deliberately  not  too  classified, 
since  most  articles  affect  a  number  of  concerns,  and  may  be  of  use  in  a 
number  of  differently  directed  studies. 

A  firm  sequence  of  topics  to  be  addressed  in  class  cannot  be  pre¬ 
determined,  because  of  dependence  upon  students'  seminar  presentations 
and  the  intention  to  encourage  novel  topics,  but  a  loose  model  may  be  based 
upon  the  following  matters: 

Medical  negligence  and  malpractice  -  background  issues 

Malpractice  litigation  and  law 

Informed  patient  decision-making 

Medical  treatment  of  minors 

Confidentiality 

The  Right  to  Die,  natural  death,  non- treatment  decisions 
(defective  newborns,  severely  injured  patients  etc.) 

Legally  protected  life,  wrongful  birth,  wrongful  life 
Criteria  for  the  Determination  of  Death  -  brain  death 
Medical  experimentation 

Transplantation  law  and  control  of  body  materials 
Reproduction  control,  including  contraception,  sterilization 
and  abortion 

Reproduction  promotion,  including  artificial  insemination,  "test- 

tube",  fertilization,  surrogate  motherhood  and  embryo  transplantation 
Psychiatry,  Mental  health  law  and  law  on  retardation 
Child  abuse  and  neglect 

Developments  in  and  applications  and  implications  of  genetic 
knowledge . 


PART  TWO 


REFERENCES 


GENERALLY 


Some  journals  often  contain  articles  of  medico-legal  relevance 
These  include: 

American  Academy  of  Psychiatry  and  the  Law  Bulletin 

American  Journal  of  Law  and  Medicine 

Columbia  Human  Rights  Law  Review 

International  Journal  of  Law  and  Psychiatry 

Journal  of  Legal  Medicine 

Law  and  Human  Behaviour 

Legal  Medical  Quarterly 

Medicine,  Science  and  the  Law 

Medico-Legal  Journal 

Medicolegal  News 

A.  ARTICLES 

For  convenience,  articles  are  grouped  under  eight  topic  headings,  but 
most  articles  are  relevant  to  two  or  more  headings.  A  brief  definition 
of  the  types  of  articles  imder  each  topic  heading  is  provided  below.' 
However,  reference  to  a  specific  subject  should  not  be  confined  only 
to  one  topic  heading.  Articles  preceded  by  the  notation  [inc.]  are 
included  in  these  materials. 

Topics 

1.  Standard  of  Care  and  Malpractice:  general  articles  on  medicine  and 
the  law;  types  of  liability  and  duty;  and  who  may  be  liable  for 
malpractice. 

2.  Consent :  the  modem  law  of  "informed"  consent;  substitute  consent; 
right  to  refuse  treatment  (excluding  lifesaving  treatment);  rights  of 
minors;  and  experimentation. 

3.  Confidentiality :  access  to  medicial  records,  immunity  and  privilege 

4.  Right  to  Die:  right  to  refuse  lifesaving  treatment;  euthanasia. 

5.  Mental  Health:  rights  of  the  mentally  incompetent;  substitute 
consent;  involuntary  committal  and  sterilization;  and  behaviour 
modification. 

6.  Eugenics  and  Genetics :  policy  proposals  and  legislation;  popula¬ 
tion  policy;  and  "wrongful  life"  and  "wrongful  birth"  actions. 

7.  Time  Factors :  brain  death;  rights  of  the  unborn;  and  limitation 
periods. 

8.  Biotechnology:  new  reproductive  technology;  organ  transplants; 
transsexual  surgery 5  and  new  micro-organisms. 
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2.2 


1 .  Standards  of  Care  and  Malpractice 

1.  M.D.  Altschule  "Bad  Law,  Bad  Medicine"  3  American  J.  of 
Law  and  Medicine  (1977)  pp.  295-302. 

2.  B.  Barrett  "Employers’  Liability  for  Work  Related  Ill-Health" 

10  Industrial  Law  Journal  (1981)  pp.  101-112. 

3.  T.E.  Baynes  "Liability  for  Vaccine  Related  Injuries:  Public 
Health  Considerations  and  Some  Reflections  on  the  Swine  Flu 
Experience"  21  Saint  Louis  U.L.J.  (1977)  pp.  44-75. 

4.  A.  Bemardot  et  R.P.  Kouri  "La  responsabilite  du  centre  hospitaller 
et  du  fabricant  resultant  du  fait  d’appareils  medicaux  defectueux" 
26  McGill  L.J.  (1981)  pp.  978-996. 

5.  D.J.  Besharov  "State  Intervention  to  Protect  Children:  New 
York's  Definitions  of  'Child  Abuse'  and  'Child  Neglect'"  26 
New  York  Law  School  Law  Rev.  (1981)  pp.  723-772. 

6.  H.  Beynon  "Doctors  as  Murderers"  1982  Criminal  Law  Rev.pp.  17-28. 

7.  K.A.  Biche  "Proof  of  Causation  in  Multiparty  Drug  Litigation" 

56  Texas  Law  Rev.  (1977)  125. 

8.  M.S.  Binetti  "The  Child's  Right  to  'Life,  Liberty,  and  the  Pursuit 
of  Happiness':  Suits  by  Children  Against  Parents  for  Abuse, 

Neglect,  and  Abandonment"  34  Rutgers  Law  Rev.  (1981)  pp.  154-188. 

9.  J.R.  Bird  "Package  Inserts  for  Prescription  Drugs  as  Evidence 
in  Medical  Malpractice  Suits"  44  U.  of  Chicago  L.  R.  (1977) 
pp.  398-456. 

10.  G.L.  Bimbaum  "Express  Contracts  to  Cure;  The  Nature  of  Contractual 
Malpractice"  50  Indiana  L.J.  (1975)  pp.  361-388. 

11.  W.T.  Blackstone  "On  Health  Care  as  a  Legal  Right:  An  Exploration 
of  Legal  and  Moral  Grounds"  10  Georgia  L.R.  (1976)  pp.  391-418 
and  11  Georgia  L.R.  (1977)  pp.  539-543. 

12.  C.B.  Bonebrake  "Contractual  Liability  in  Medical  Malpractice  - 
Sullivan  v.  O'Connor"  24  De  Paul  L.R.  (1974)  pp.  212-226. 

13.  P.R.  Boutin  "The  Medical  Malpractice  Crisis:  Is  the  Medical  Review 
Committee  A  Viable  and  Legal  Alternative?"  15  Santa  Clara  Lawyer 
(1975)  pp.  405-426. 

14.  M.H.  Bozeman  "The  Clinical  Investigation  of  Medical  Devices  - 
A  Preliminary  Guide  for  Manufacturers"  34  Food,  Drug,  Cosmetic 
L.J.  (1979)  pp.  289-303. 
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15.  G.J.  Brandt  "Liability  of  Custodial  Institutions  for  Torts  of 
Patient- Inmates"  1  Legal  Medical  Quarterly  (1977)  pp.  193-199. 

16.  V.M.  Brannigan  and  R.E.  Dayhoff  "Liability  for  Personal  Injuries 
Caused  by  Defective  Medical  Computer  Programs"  7  American  J. 

of  Law  and  Medicine  (1981)  pp.  123-144. 

17.  K.N.  Brayley  v.  Phi 11 ion;  An  Intelligent  Canadian  Decision 
on  the  Admissibility  of  Polygraph  Evidence?"  13  U.  of  British 
Columbia  L.R.  (1979)  pp.  307-337. 

18.  D.A.  Bronstein  and  W.J.  Samuels  "Medical  Malpractice:  The  Case 
for  Litigation"  14  Trial,  (Feb.  1978)  pp.  48-53. 

19.  R.H.  Brown  and  R.B.  Truitt  "Civil  Liability  in  Child  Abuse  Cases" 

54  Chicago-Kent  L.R.  (1978)  pp.  753-772. 

20.  K.M.  Burke  "Evidentiary  Problems  of  Proof  in  Child  Abuse  Cases: 

Why  Family  and  Juvenile  Courts  Fail"  13  J.  of  Family  Law  (1973-74) 
819-852. 

21.  R.E.  Bums,  Casenote  on  Tarasoff  v.  Regents  of  the  University  of 
California  9  Akron  L.R.  (1975)  pp.  191-198. 

22.  C.Hc  Burstein  "Medical  Malpractice:  A  Move  Toward  Strict  Liability" 
21  Loyola  L.R.  (1975)  pp.  194-217. 

23.  C.  Calabresi  "The  Problem  of  Malpractice:  Trying  to  Round  Out 
the  Circle"  27  U.  of  T.  L.J.  (1977)  pp.  131-141. 

24.  R.  Candelora  "Hospital  Liability  for  the  Negligence  of  Physicians: 
Some  Needed  Legal  Sutures"  26  U.  of  Florida  L.R.  (1974)  pp.  844-857. 

25.  P.  Capriolo  and  M.  Turcot  "Strict  Liability  for  Acts  of  the 
State:  Liability  for  Non  Negligent  Vaccination.  Case  Comment: 
LaPierre  v.  Procureur  C^nlral  de  la  Province  de  Quebec"  13  Canadian 
Cases  on  the  Law  of  Torts  (1980)  pp.  37-49. 

26.  R.A.  Cecchini  and  P.J.  Ferraro  "The  Standard  of  Care  in  Emergency 
Room  Procedure"  5  J.  of  Legal  Medicine,  December  1977,  pp.  45-50. 

27.  "Comparative  Approaches  to  Liability  for  Medical  Maloccurrences" 

84  Yale  L.J.  (1975)  pp.  1141-1163. 

28.  S.  Cram  "The  Hospital's  Obligation  to  Protect  Patients  from 
Carriers  of  Infectious  Diseases"  Medicolegal  News  (Fall  1979) 

pp.  8-12. 

29.  P.A.  Crepeau  "La  Responsabilite  civile  de  1 ' etablissement  hospitalie 
en  droit  civil  canadien"  26  McCill  L.J.  (1981)  673-739. 
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30.  M.G.  Crumley  "Professional  Liability  of  Pharmacists  -  Substitution 
of  drugs  -  civil  liability"  22  Defense  L.J.  (1973)  pp.  471-489. 

31.  J.D.  Cunningham  "The  Hospital-Physician  Relationship:  Hospital 
Responsibility  for  Malpractice  of  Physicians"  50  Washington  L.R. 

(1975)  pp.  385-420. 

32.  W.J.  Curran  "Health  Department  Legal  Liability  for  Injuries  in 
Vaccination  Programs"  70  American  J.  of  Public  Health  (1980) 
pp.  1215-1216. 

33.  W.  J.  Curran  "Massachusetts  Patients'  Bill  of  Rights:  Cabbages, 

Kings,  Sausages  and  Laws"  301  New  Eng.  J,  of  Med.  (1979)  pp.  1433-1434. 

34.  H.W.  Dahl  "The  Inter-Relationship  Between  Law  ; and  Medicine  in 
Workmen's  Compensation:  A  Comparative  Guide  for  Practitioners" 

12  California  Western  L.R.  (1975)  pp.  25-59. 

35.  D.W.  Daley  "Tarasoff  and  the  Psychotherapist's  Duty  to  Warn"  12 
San  Diego  L.R.  (1975)  pp.  932-951. 

36.  D.  Danner  and  E.L.  Sagall  "Medicological  Causation:  A  Source  of 
Professional  Misunderstanding"  3  American  J.  of  Law  and  Medicine 
(1977)  303-308. 

37.  J.L.  DeAno  "Dub in  v.  Michael  Reese  Hospital  ^  Medical  Center  : 

The  Application  of  Strict  Liability  to  Hospital-Supplied  X-Radiation 
Treatments"  13  John  Marshall  L.R.  (1980)  pp.  485-502. 

38.  J.H.  Dee  "Corporate  Negligence  -  Wisconsin  Hospital  Held  to  Owe 

a  Duty  to  Its  Patients  to  Select  Qualified  Physicians  -  Johnson  v. 
Misericordia  Community  Hospital"  (Case  Comment)  65  Marquette  L.R. 

(1981)  139-156. 

39.  B.M.  Dickens  "Legal  Responses  to  Child  Abuse  in  Canada"  1  Canadian 
J.  of  Family  Law  (1978)  pp.  87-125. 

40.  "Due  Process  in  the  Allocation  of  Scarce  Lifesaving  Medical  Resources" 
84  Yale  L.J.  (1975)  pp.  1734-1749. 

41.  G.  Dworkin  "Compensation  and  Payments  for  Vaccine  Damage"  J.  of 
Social  Welfare  (1979)  pp.  330-336. 

42.  M.W.  Ellison  "The  Hospital's  Responsibility  for  its  Medical  Staff: 
Prospects  for  Corporate  Negligence  in  California"  8  Pacific  L.J. 

(1977)  pp.  141-163. 
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43.  H.B.  Emerick  "Workers'  Compensation  for  Mental  Disabilities 
Resulting  from  Protracted  Stress"  17  Willamette  L.R.  (1981)  pp.  693-717. 

44.  R.A.  Epstein  "Medical  Malpractice:  The  Case  for  Contract" 

1  American  Bar  Foundation  Research  J.  (1976)  pp.  87-149. 

45.  R.V.  Ericson  "Psychiatrists  in  Prison:  On  Admitting  Professional 
Tinkers  into  a  Tinkers'  Paradise"  22  Chitty's  L.J.  (1974) 

pp.  29-33. 

46.  H.C.  Fala  "The  Law  of  Medical  Malpractice  in  Pennsylvania"  36 
U.  of  Pittsburg  L.  .  (1974)  pp.  203-254. 

47.  J.G.  Fleming  "Drug  Injury  Compensation  Plans"  30  American  J.  of 
Comparative  Law  (1982)  pp.  2970323. 

48.  B.D.  Fountain  "Hypnosis:  Understanding  its  Use  in  the  Criminal 
Process"  11  Texas  Tech.  L.R.  (1979)  pp.  113-471. 

49.  M.A.  Franklin  and  J.E.  Mais,  Jr.  "Tort  Law  and  Mass  Immunization 
Programs:  Lessons  From  the  Polio  and  Flu  Episodes"  65  California 
L.R.  (1977)  pp.  754-775. 

50.  M.A.  Frey  "The  Pill  and  the  [Uniform  Commercial]  Code"  15  J.  of 
Family  Law  (1976-77)  pp.  1-25. 

51.  G.H.L.  Fridman  "Hospital  Liability  for  Professional  Negligence" 

4  Legal  Medical  Quarterly  (1980)  pp.  80-89,  158-159. 

52.  H.  Gamble  "Manslaughter  by  Neglect"  [1977]  1  Grim,  L.J.  pp.  247-262. 

53.  D.A.  Geekie  "The  Crisis  in  Medical  Malpractice:  will  it  spread 

to  Canada?"  113  Canadian  Medical  Association  J.  (1975)  pp.  327-334. 

54.  J.M.  Gibson  and  R.L.  Schwartz  "Physicians  and  Lawyers,  Science,  Art 
and  Conflict"  6  American  J.  of  Law  and  Medicine  (1980)  pp.  173-182. 

55.  R.W.  Gin  "Prenatal  Fraud:  Untruth  and  the  Consequences  for  the 
Drug  Manufacturer"  13  Pacific  L.J.  (1981)  pp.  147-178. 

56.  D.A.  Gioia  "Blood  Transfusion  and  the  Transmission  of  Serum 
Hepatitis:  The  Need  for  Statutory  Reform"  24  The  American  U.  L.R. 

(1975)  pp.  367-420. 

57.  M.S.  Glassman  "Casenote  on  Helling  v.  Carey"  44  Cincinnati  L.R. 

(1975)  pp.  361-375. 

58.  J.A.  Gold  "Wiser  Than  the  Laws?:  The  Legal  Accountability  of  the 
Medical  Profession"  7  American  J.  of  Law  and  Medicine  (1981)  pp.  145-181. 
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59.  J.K.  Golden  ”The  Development  of  Recovery  for  Negligently 
Inflicted  Mental  Distress  Arising  from  Peril  or  Injury  to  Another: 

An  Analysis  of  the  American  and  Australian  Approaches"  26 

Emory  L.J.  (1977)  pp.  647-679. 

60.  J.C.  Goldsmith  "The  Health  Care  Market:  Can  Hospitals  Survive?" 

Harvard  Business  Review,  Sept. -Oct.  (1980)  pp.  100-112. 

61.  E.T.  Hackler  "Expansion  of  Health  Care  Providers'  Liability: 

An  Application  of  Darling  to  Long-Term  Health  Care  Facilities" 
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